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with respect to its secondary acquisition of 
the voting securities of X, unless that acqui-
sition is itself exempt. 

4. In the previous examples, assume A’s ac-
quisition of B is accomplished by merging B 
into A’s subsidiary, S, and S is designated 
the surviving corporation. B’s voting securi-
ties are cancelled, and B’s shareholders are 
to receive cash in return. Since S is des-
ignated the surviving corporation and A will 
control S and also hold assets or voting secu-
rities it did not hold previously, ‘‘A’’ is an 
acquiring person in an acquisition of voting 
securities by virtue of §§ 801.2 (d)(1)(ii) and 
(d)(2)(i). A will be deemed to have acquired 
control of B, and A’s resulting acquisition of 
the voting securities of X is a secondary ac-
quisition. Since cash, the only consideration 
paid for the voting securities of B, is not 
considered an asset of the person from which 
it is acquired, by virtue of § 801.2(d)(2) ‘‘A’’ is 
an acquiring person only. The acquisition of 
the minority holding of B in X is therefore a 
secondary acquisition by ‘‘A,’’ but since ‘‘B’’ 
is an acquired person only, ‘‘B’’ is not 
deemed to make any secondary acquisition 
in this transaction. 

5. In example 4 above, suppose the consid-
eration paid by ‘‘A’’ for the acquisition of B 
is $60 million worth of the voting securities 
of ‘‘A.’’ By virtue of § 801.2(d)(2), ‘‘A’’ is both 
an acquiring and acquired person; B is an ac-
quired person and B’s shareholders are ac-
quiring persons. A will still be deemed to 
have acquired control of B, and therefore the 
resulting acquisition of the voting securities 
of X is a secondary acquisition. Although B’s 
shareholders are now also acquiring persons, 
unless one of them gains control of ‘‘A’’ in 
the transaction, no B shareholder makes a 
secondary acquisition of stock held by ‘‘A.’’ 
If the consideration paid by ‘‘A’’ is the vot-
ing securities of one of ‘‘A’’s subsidiaries and 
a shareholder of B thereby gains control of 
that subsidiary, the shareholder will make 
secondary acquisitions of any minority hold-
ings of that subsidiary. 

6. Assume that A and B propose through 
consolidation to create a new corporation, C, 
and that both A and B will lose their cor-
porate identities as a result. Since no par-
ticipating corporation in existence prior to 
consummation is the designated surviving 
corporation, ‘‘A’’ and ‘‘B’’ are each both ac-
quiring and acquired persons by virtue of 
§ 801.2(d)(2)(iii). The acquisition of the minor-
ity holdings of entities within each are 
therefore potential secondary acquisitions 
by the other. 

(c) Where the primary acquisition 
is— 

(1) A cash tender offer, the waiting 
period procedures established for cash 
tender offers pursuant to sections 7A(a) 
and 7A(e) of the act shall be applicable 

to both the primary acquisition and 
the secondary acquisition; 

(2) A non-cash tender offer, the wait-
ing period procedures established for 
tender offers pursuant to section 
7A(e)(2) of the act shall be applicable to 
both the primary acquisition and the 
secondary acquisition. 

[43 FR 33537, July 31, 1978, as amended at 48 
FR 34432, July 29, 1983; 52 FR 7080, Mar. 6, 
1987; 66 FR 8688, Feb. 1, 2001; 67 FR 11902, Mar. 
18, 2002] 

§ 801.10 Value of voting securities and 
assets to be acquired. 

Except as provided in § 801.13, the 
value of voting securities and assets to 
be acquired shall be determined as fol-
lows: 

(a) Voting securities. (1) If the security 
is traded on a national securities ex-
change or is authorized to be quoted in 
an interdealer quotation system of a 
national securities association reg-
istered with the U.S. Securities and 
Exchange Commission— 

(i) And the acquisition price has been 
determined, the value shall be the mar-
ket price or the acquisition price, 
whichever is greater; or if 

(ii) The acquisition price has not 
been determined, the value shall be the 
market price. 

(2) If paragraph (a)(1) of this section 
is inapplicable— 

(i) But the acquisition price has been 
determined, the value shall be the ac-
quisition price; or if 

(ii) The acquisition price has not 
been determined, the value shall be the 
fair market value. 

(b) Assets. The value of assets to be 
acquired shall be the fair market value 
of the assets, or, if determined and 
greater than the fair market value, the 
acquisition price. 

(c) For purposes of this section and 
§ 801.13(a)(2): 

(1) Market price. (i) For acquisitions 
subject to § 801.30, the market price 
shall be the lowest closing quotation, 
or, in an interdealer quotation system, 
the lowest closing bid price, within the 
45 calendar days prior to the receipt of 
the notice required by § 803.5(a) or prior 
to the consummation of the acquisi-
tion. 

(ii) For acquisitions not subject to 
§ 801.30, the market price shall be the 
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lowest closing quotation, or, in an 
interdealer quotation system, the low-
est closing bid price, within the 45 or 
fewer calendar days which are prior to 
the consummation of the acquisition 
but not earlier than the day prior to 
the execution of the contract, agree-
ment in principle or letter of intent to 
merge or acquire. 

(iii) When the security was not trad-
ed within the period specified by this 
paragraph, the last closing quotation 
or closing bid price preceding such pe-
riod shall be used. If such closing 
quotations are available in more than 
one market, the person filing notifica-
tion may select any such quotation. 

(2) Acquisition price. The acquisition 
price shall include the value of all con-
sideration for such voting securities or 
assets to be acquired. 

(3) Fair market value. The fair market 
value shall be determinded in good 
faith by the board of directors of the 
ultimate parent entity included within 
the acquiring person, or, if unincor-
porated, by officials exercising similar 
functions; or by an entity delegated 
that function by such board or offi-
cials. Such determination must be 
made as of any day within 60 calendar 
days prior to the filing of the notifica-
tion required by the act, or, if such no-
tification has not been filed, within 60 
calendar days prior to the consumma-
tion of the acquisition. 

Example: Corporation A, the ultimate par-
ent entity in person ‘‘A,’’ contracts to ac-
quire assets of corporation B, and the con-
tract provides that the acquisition price is 
not to be determined until after the acquisi-
tion is effected. Under paragraph (b) of this 
section, for purposes of the act, the value of 
the assets is to be the fair market value of 
the assets. Under paragraph (c)(3), the board 
of directors of corporation A must in good 
faith determine the fair market value. That 
determination will control for 60 days wheth-
er ‘‘A’’ and ‘‘B’’ must observe the require-
ments of the act; that is, ‘‘A’’ and ‘‘B’’ must 
either file notification or consummate the 
acquisition within that time. If ‘‘A’’ and ‘‘B’’ 
neither file nor consummate within 60 days, 
the parties would no longer be entitled to 
rely on the determination of fair market 
value, and, if in doubt about whether re-
quired to observe the requirements of the 
act, would have to make a second determina-
tion of fair market value. 

[43 FR 33537, July 31, 1978, as amended at 66 
FR 8688, Feb. 1, 2001] 

§ 801.11 Annual net sales and total as-
sets. 

(a) The annual net sales and total as-
sets of a person shall include all net 
sales and all assets held, whether for-
eign or domestic, except as provided in 
paragraphs (d) and (e) of this section. 

(b) Except for the total assets of a 
joint venture or other corporation at 
the time of its formation which shall 
be determined pursuant to § 801.40(d) 
the annual net sales and total assets of 
a person shall be as stated on the fi-
nancial statements specified in para-
graph (c) of this section: Provided: 

(1) That the annual net sales and 
total assets of each entity included 
within such person are consolidated 
therein. If the annual net sales and 
total assets of any entity included 
within the person are not consolidated 
in such statements, the annual net 
sales and total assets of the person fil-
ing notification shall be recomputed to 
include the nonduplicative annual net 
sales and nonduplicative total assets of 
each such entity; and 

(2) That such statements, and any re-
statements pursuant to paragraph 
(b)(1) of this section (insofar as pos-
sible), have been prepared in accord-
ance with the accounting principles 
normally used by such person, and are 
of a date not more than 15 months 
prior to the date of filing of the notifi-
cation required by the act, or the date 
of consummation of the acquisition. 

Example: Person ‘‘A’’ is composed of entity 
A, subsidiaries B1 and B2 which A controls, 
subsidiaries C1 and C2 which B1 controls, and 
subsidiary C3 which B2 controls. Suppose 
that A’s most recent financial statement 
consolidates the annual net sales and total 
assets of B1, C1, and C2, but not B2 or C3. In 
order to determine whether person ‘‘A’’ 
meets the criteria of Section 7A(a)(2)(B), as 
either an acquiring or an acquired person, A 
must recompute its annual net sales and 
total assets to reflect consolidation of the 
nonduplicative annual net sales and non-
duplicative total assets of B2 and C3. 

(c) Subject to the provisions of para-
graph (b) of this section: 

(1) The annual net sales of a person 
shall be as stated on the last regularly 
prepared annual statement of income 
and expense of that person; and 
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